O rd e r Michigan Supreme Court

Lansing, Michigan

September 20, 2017 Stephen J. Markman,
Chief Justice
ADM File No. 2016-41 Brian K. Zahra

Bridget M. McCormack
David F. Viviano

Amendment of Rules 1.0, 1.2, 4.2 and 4.3 of the Richard H. Bernstein
Michigan Rules of Professional Conduct and Joan L. Larsen
Rules 2.107, 2.117, and 6.001 of the Kurtis T. Wilder,

Justices

Michigan Court Rules

On order of the Court, notice of the proposed changes and an opportunity for
comment having been provided, and consideration having been given to the comments
received, the following amendments of Rules 1.0, 1.2, 4.2 and 4.3 of the Michigan Rules of
Professional Conduct, and Rules 2.107, 2.117, and 6.001 of the Michigan Court Rules are
adopted, effective January 1, 2018.

[Additions to the text are indicated in underlining and
deleted text is shown by strikeover.]

Rule 1.0 Scope and Applicability of Rules and Commentary

(a)-(c) [Unchanged.]

Preamble: A Lawyers Responsibilities [Unchanged until section entitled “Terminology.”]
Terminology.
“Confirmed in writing,” when used in reference to the informed consent of a
person, denotes informed consent that is given in writing confirming an oral
informed consent. If it is not feasible to obtain or transmit the writing at the
time the person gives informed consent, then the lawyer must obtain or

transmit it within a reasonable time thereafter. [To be inserted after term
“Belief” and before term “Consult.”]

“Informed consent” denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate information and
explanation about the material risks of and reasonably available alternatives to
the proposed course of conduct. [To be inserted after term “Fraud” and before
term “Knowingly.”]

Rule 1.2 Scope of Representation

(@  [Unchanged.]



(b)

A lawyer licensed to practice in the State of Michigan may limit the ebjeetives-scope
of the-a representation, file a limited appearance in a civil action, and act as counsel
of record for the limited purpose identified in that appearance, if the elient-consents

afterconsultation-limitation is reasonable under the circumstances and the client gives
informed consent, preferably confirmed in writing.

1)

A lawyer licensed to practice in the State of Michigan may draft or partially
draft pleadings, briefs, and other papers to be filed with the court. Such
assistance does not require the signature or identification of the lawyer, but
does require the following statement on the document: “This document was
drafted or partially drafted with the assistance of a lawyer licensed to practice
in the State of Michigan, pursuant to Michigan Rule of Professional Conduct

1.2(b).”

The filing of such documents is not and shall not be deemed an appearance by
the lawyer in the case. Any filing prepared pursuant to this rule shall be
signed by the party designated as “self-represented” and shall not be signed by
the lawyer who provided drafting preparation assistance. Further, the lawyer
providing document preparation assistance without entering a general
appearance may rely on the client’s representation of the facts, unless the
lawyer has reason to believe that such representation is false, seeks objectives
that are inconsistent with the lawyer’s obligation under the Rules of
Professional Conduct, or asserts claims or defenses pursuant to pleadings or
papers that would, if signed by the lawyer, violate MCR 2.114, or which are
materially insufficient.

(c)-(d) [Unchanged.]

Comment: [To be added following the paragraph entitled “Services Limited in
Objectives or Means,” and before the paragraph entitled “Illegal, Fraudulent and Prohibited
Transactions.”]

Reasonable under the Circumstances. Factors to weigh in deciding whether
the limitation is reasonable under the circumstances according to the facts
communicated to the attorney include the apparent capacity of the person to
proceed effectively with the limited scope assistance given the complexity and
type of matter and other self-help resources available. For example, some
self-represented persons may seek objectives that are inconsistent with an
attorney’s obligation under the Rules of Professional Conduct, or assert claims
or defenses pursuant to pleadings or motions that would, if signed by an
attorney, violate MCR 2.114 [Signatures of Attorneys and Parties;
Verification; Effect: Sanctions]. Attorneys must be reasonably diligent to




ensure a limited scope representation does not advance improper objectives,
and the commentary should help inform lawyers of these considerations.

Rule 4.2 Communication with a Person Represented by Counsel

(@

In representing a client, a lawyer shall not communicate about the subject of the
representation with a party-person whom the lawyer knows to be represented in the
matter by another lawyer, unless the lawyer has the consent of the other lawyer or is
authorized by law to do so.

An otherwise self-represented person receiving limited representation in accordance
with Rule 1.2(b) is considered to be self-represented for purposes of this rule unless
the opposing lawyer knows of, or has been provided with, a written notice of limited
appearance comporting with MCR 2.117(B)(2)(c) or other written communication
advising of the limited scope representation. Oral communication shall be made first
to the limited scope representation lawyer, who may, after consultation with the
client, authorize oral communications directly with the client as agreed.

Until a notice of termination of limited scope representation comporting with MCR
2.117(B)(2)(c) is filed, or other written communication terminating the limited scope
representation is _provided, all written communication, both court filings and
otherwise, shall be served upon both the client and the limited scope representation

attorney.

Rule 4.3 Dealing with ar-Unr Self-Represented Person

(a)

In dealing on behalf of a client with a person who is not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer
knows or reasonably should know that the grself-represented person misunderstands
the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding.

Clients receiving representation under a notice of limited appearance comporting with
MCR 2.117(B)(2)(c) or other written communication advising of the limited scope
representation are not self-represented persons for matters within the scope of the
limited appearance, until a notice of termination of limited appearance representation
comporting with MCR 2.117(B)(2)(c) is filed or other written communication
terminating the limited scope representation is in effect. See Rule 4.2.

Rule 2.107 Service and Filing of Pleadings and Other Papers

(A)

[Unchanged.]



(B)

Service on Attorney or Party.

(1)

Service required or permitted to be made on a party for whom an attorney has
appeared in the action must be made on the attorney except as follows:

(a)-(c) [Unchanged.]

(d)
(e)

The court may order service on the party-;

If an attorney files a notice of limited appearance under MCR 2.117 on
behalf of a self-represented party, service of every paper later filed in
the action must continue to be made on the party, and must also be
made on the limited scope attorney for the duration of the limited
appearance. At the request of the limited scope attorney, and if
circumstances warrant, the court may order service to be made only on

the party.

(2)-(3) [Unchanged.]

(C)-(G) [Unchanged.]

Rule 2.117 Appearances

(A)

(B)

[Unchanged.]

Appearance by Attorney.

(1)
()

[Unchanged.]

Notice of Appearance.

(a)-(b) [Unchanged.]

(©

Pursuant to MRPC 1.2(b), a party to a civil action may appear through
an_attorney for limited purposes during the course of an action,
including, but not limited to, depositions, hearings, discovery, and
motion practice, if the following conditions are satisfied:

(i) The attorney files and serves a notice of limited appearance with
the court before or during the relevant action or proceeding, and
all parties of record are served with the limited entry of
appearance; and




©)

(i1)  The notice of limited appearance identifies the limitation of the
scope by date, time period, and/or subject matter.

(d)  Anattorney who has filed a notice of limited appearance must restrict
activities in accordance with the notice or any amended limited
appearance. Should an attorney’s representation exceed the scope of
the limited appearance, opposing counsel (by motion), or the court (by
order to show cause), may set a hearing to establish the actual scope of
the representation.

Appearance by Law Firm.

(@  Anpleading, appearance, motion, or other paper filed by a law firm on
behalf of a client is deemed the appearance of the individual attorney
first filing a paper in the action. All notices required by these rules
may be served on that individual. That attorney’s appearance continues
until an order of substitution or withdrawal is entered, or a confirming
notice of withdrawal of a notice of limited appearance is filed as
provided by subrule (C)(3). This subrule is not intended to prohibit
other attorneys in the law firm from appearing in the action on behalf
of the party.

(b)  [Unchanged.]

(C) Duration of Appearance by Attorney.

1)
()

[Unchanged.]

Unless otherwise stated in this rule, aAn attorney who has entered an
appearance may withdraw from the action or be substituted for only on order
of the court.

An attorney who has filed a notice of limited appearance pursuant to MCR
2.117(B)(2)(c) and MRPC 1.2(b) may withdraw by filing a notice of
withdrawal from limited appearance with the court, served on all parties of
record, stating that the attorney’s limited representation has concluded and the
attorney has taken all actions necessitated by the limited representation, and
providing to the court a current service address and telephone number for the
self-represented litigant. If the notice of withdrawal from limited appearance
is signed by the client, it shall be effective immediately upon filing and
service. Ifitis not signed by the client, it shall become effective 14 days after
filing and service, unless the self-represented client files and serves a written




(D)

objection to the withdrawal on the grounds that the attorney did not complete
the agreed upon services.

Nonappearance of Attorney Assisting in Document Preparation. An attorney who

assists in the preparation of pleadings or other papers without signing them, as
authorized in MRPC 1.2(b), has not filed an appearance and shall not be deemed to
have done so. This provision shall not be construed to prevent the court from
investigating issues concerning the preparation of such a paper.

Rule 6.001 Scope; Applicability of Civil Rules; Superseded Rules and Statutes

(A)-(C) [Unchanged.]

(D)

(E)

Civil Rules Applicable. The provisions of the rules of civil procedure apply to cases
governed by this chapter, except

(1)  as otherwise provided by rule or statute,
(2)  when it clearly appears that they apply to civil actions only, er
(3)  when a statute or court rule provides a like or different procedure:, or

(4)  with regard to limited appearances and notices of limited appearance.

Depositions and other discovery proceedings under subchapter 2.300 may not be
taken for the purposes of discovery in cases governed by this chapter. The provisions
of MCR 2.501(C) regarding the length of notice of trial assignment do not apply in
cases governed by this chapter.

[Unchanged.]

Staff Comment: The amendments of Rules 1.0, 1.2, 4.2, and 4.3 of the Michigan

Rules of Professional Conduct and Rules 2.107, 2.117, and 6.001 of the Michigan Court
Rules were submitted to the Court by the State Bar of Michigan Representative Assembly.
The rules are intended to provide guidance for attorneys and clients who would prefer to
engage in a limited scope representation. The rules allow for such an agreement “preferably
in writing,” and enable an attorney to file a notice of LSR with the court when the
representation is undertaken as well as a termination notice when the representation has
ended. The rules also explicitly allow attorneys to provide document preparation services for
a self-represented litigant without having to file an appearance with the court.



The staff comment is not authoritative construction by the Court. In addition,
adoption of a new rule or amendment in no way reflects a substantive determination by this
Court.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.
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